
UNITED STATES DEPARTMENT OF AGRICULTURE

BEFORE THE SECRETARY OF AGRICULTURE

Docket No. 13-0196

In re:

MICHAEL TIERNEY, doing business as
BIRCHWOOD FARMS,

Respondent.

Appearances:

Buren Kidd, Jr., Esq. and Frank Martin, Esq., for Complainant

Michael S. Tierney, pro se, for Respondent1.

Before:

Janice K. Bullard, Administrative Law Judge

DECISION AND ORDER

This matter is before me pursuant to a complaint filed by the Administrator, Agricultural 

Marketing Service, (“AMS”), United States Department of Agriculture (“USDA”; 

“Complainant”) against Michael Tierney, d/b/a Birchwood Farms (“Respondent”), alleging 

violations of the Organic Foods Production Act of 1990, 7 U.S.C. §§ 6501-6522 (“OFPA”; “the 

Act”) and the National Organic Program Regulations set forth at 7 C.F.R. §§ 205.1 - 205.699 

(“NOP Regulations”).

This Decision and Order2 is based upon the pleadings and arguments of the parties, and the 

photographic, documentary and testamentary evidence. The record is closed and the matter is 

ripe for adjudication.

1 Mr. Tierney’s father, Michael Tierney, aided the defense.
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I. ISSUES

1. Whether Respondent willfully violated OFPA and the NOP Regulations by selling, 

labeling, and representing livestock products that were not from livestock under 

continuous organic management from the last third of gestation as organic;

2. Whether Respondent violated the Act and NOP Regulations by failing to update his 

organic system plan;

3. Whether Respondent violated the Act and NOP Regulations by using the term “organic” 

on labels of raw or processed agricultural products that were not produced or handled in 

compliance with NOP Regulations;

4. Whether Respondent provided livestock with feed and substances prohibited under the 

NOP Regulations; and

5. Whether sanctions should be issued against Respondent, and if so, the nature of those 

sanctions.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Procedural History

On March 21, 2013, Complainant filed a complaint against the Respondent with the Hearing 

Clerk for the Office of Administrative Law Judges for USDA (“OALJ”). On April 1, 2013, 

Respondent filed an Answer. The parties exchanged evidence and filed witness and evidence 

lists pursuant to my Order, and I set a hearing date. The hearing was continued due to the 

government shutdown in October, 2013, and eventually was held on April 8, 2014, by personal 

appearance of the parties and representatives in Washington, D.C. Complainant was represented 

by Buren Kidd, Esq. and Frank Martin, Esq. Respondent Michael Tierney represented himself. *

2 Complainant’s evidence shall be denoted as "CX-#”; Respondent’s evidence shall be denoted as “RX-#”; and 
references to the transcript of the hearing shall be designated “Tr. at [page number]”. Evidence that I add to the 
record sua sponte shall be denoted as “ALJX-#”.
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I admitted to the record Complainant’s list of exhibits as ALJX-1. I admitted 

Complainant’s exhibits, identified as CX-1 through CX-33. I admitted Respondent’s exhibits 

identified as RX-1 and RX-2. I held the record open for the receipt of the transcript of the 

hearing and written closing argument. Both parties filed post-hearing briefs and proposed 

findings of fact and conclusions of law on July 1, 2014. Respondent included with closing 

argument documents which had already been admitted to the record.

The record is now closed and the matter is ripe for adjudication3.

2. Statutory and Regulatory Authority

The Act allows persons to seek and obtain organic certification from certifying agents 

accredited by the Secretary of USDA to certify crops, livestock, wild crops, products, and 

handling operations as compliant with the National Organic Standards set forth at 7 C.F.R. part 

205. Regulations were issued to implement the Act and ensure consumers that livestock products 

labeled as “organic” meet the standards promulgated under the Act.

The Act and NOP Regulations require certified organic producers and sellers to submit 

organic system plans to their certifying agents, and 7 C.F.R. § 205.201(a) requires operators to 

update organic system plans to reflect changes or additions. Operators are required to keep 

records regarding the production and handling of products represented as organic (7 C.F.R. § 

205.103), and to label products in a manner compliant with the Act and 7 C.F.R. § 205.300(a). 

The NOP Regulations also include standards for the manner in which livestock intended to be 

marketed as organic are raised and fed (7 C.F.R. § 205.237(a)).

The NOP Regulations require that “[livestock products that are to be sold, labeled, or 

represented as organic must be from livestock under continuous organic management from the 

3 It must be noted that the transcript of the hearing proceedings has many errors, including the pagination. 
Throughout this D&O, 1 used the page numbers on which testimony is recorded, and not the numbers identified by 
the court reporter in the index. I found no error so egregious as to affect the substance of any testimony.
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